Legal ¢osts
and the LPUL

Disclosing estimates and calu_ulau‘ng costs
when a costs agreement is void

ection 17E(1){a) of the Legal Profession Uniform

Law [LPUL),! which goveens solicitors in NSW and

Victoria, stipulates that any concerned costs agresment

will be void if a law practice contravenes the disclosure

obligations of Part 4.3 of the LPUL. Similar sentiments
are echoed in the laws governing solicitors in other furisdictions ?

Recent Victorian decisions have required strict compliance

with ss174(1}(a) and (b) of the LPUL;: Shi » Mills Oakley?
(Shi); Benmett (a Peevdonym) v Farrar Gesing Dunn Pty Led
{(Bennetty; and fpfeston v Dimos Lawyvers (Jabmston), These
cases have also been cited by NSW costs assessors in their
certificates of determination.

ESTIMATE OF TOTAL LEGAL COS5TS

While the nsual disclosure obligations are well known and

clearly stipulated in the LPUL (and equivalent legiskation in other
Jjurisdictions), the ebligation to provide updated disclosures of
i1 estimate of tatal legal costs is often misunderstood.

The Legal Services Council defines an estimate of total legal
costs a5 ‘a reasonable approximation of the total legal costs
that a client is likely to have to pay ... it includes professional
costs, dishursements and GST'e

Section 174(1)(k) of the LFUL provides:

a law practice must, when or as soon as practicable after

there is any significant change to anything previously

disclosed under this subsection, provide the client with
information disclosing the change, incloding information
about any significant change to the legal costs that will be
payable by the client! [emphasis added]

[ fofnstar, Wood As] stated:

‘Demands for progress payments or the delivery of regular

invoices for work already completed do nol satisfy the Act.

Section 174(1) requires an initial estimate of total future

legal costs and & regular updating of this figure when this

has significantly changed and is out of date. Section 174(6)

mandates these to be in writing” [emphasis added]

“This suggests that any subsequent disclosure which only
contains information as to an estimate of future costs and
dgnores costs already incurred, or costs estimated in the initial

dischosure, is arguably unclear or ambiguous, as the client is
left with the task of calculating whether the new estimate of
funre costs should be added to the initial estimate provided
or added to costs invoiced to date {if any) in determining total
costs to be incurred, This task is unreasonably complex for

a client who simply needs to know how much money he or
she is likely to spend funding the legal matter. As prescribed
by s174(Z}b} of the LFUL, the updated dizclosure provided
pursuant to 3174 1(b) miest include:

‘[a] sufficient and reasonable amount of information about

the impact of the change on the legal costs that will be

pavable to allow the client to make informed decisions
about the future conduct of the matter's
Law practices often do not even specify that the new or
updated estimate is an estimate of future costs only. This may
confuse or inadvertently mislead the client into thinking that
the updated estimate is inclusive of past costs and reflects
total monies required by the client to fund the matter. This
is in contravention of the level of information required to
be provided pursuant to 5174 to enable a client o provide
instructions as to the future conduct of the matter, including
whether or not they wish to continue in light of the updated
egtimate of total legal costs,

The LPUL requires disclosure to be made in a clear,
unainblgious manner so that the client i3 not surprisad by the
total costs incurred in & matter.

Johnston clarifled” and Shi confirmed™ the followlng:

» any non-compliance with the disclosure provisions in

Part 4.3 of the LPUL automatlcally renders the costs
t void;

« ‘substantial’ compliance is no longer a defence that would
allow the court to exercise its discretion as to voiding a
costs agreement; and

« ‘non-compliance’ is no longer used as a ground to
discount costs at the conclusion of & taxation or
assessmnent, as was Lhe case under the former NSW and
Victorian regime in the Legal Profession Act 2004,

Additlonally, sometimes law practices initially provide a low
estimate (presumably to attract the client), and then rely
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on providing updated estimates as the matter progresses
fo satisiy their disclosure obligations. Tn ki, Gourlay TR
indicated that the initial estimate of total legal costs should
cover costs of all work identified in the disclosed scope of
works." For example, if the initial disclosure of the scope
of works included a reference to issuing legal proceedings,
the estimate of total costs should include reasonable costs
‘expected to be incurred in the foreshadowed proceeding’®
Both 5hi and fohnston provide thet a costs agreement
is void il the disclosure and estimate do not comply with
55174{1}(a) and (b} of the LPUL. It then follows that the costs
agreernent is not valid= and cannot be enforced in the same
way as a contract.” There is also no presumption that the

legal costs claimed are fair and reasonable,

CALCULATION OF COSTS WHEN A COSTS AGREEMENT
1S voID
In the ahsence of a valid costs agreement, the legal costs are fo
be assessed on a guantum meruit basis where the law practice
carries the onus of proof, Costs are required to be assessed
with regard to what is fair and reasonable.'s
In Johnston and Bennert, notwithstanding the fact that
both cases involved void costs agreements, the court allowed
costs to be assessed by reference to the rates disclosed in the
void costs agreements because it was fair and reasonable to
do sn. In Johseston, the Couwrt found that the client was fully
informed about the costs from the outset and the disdosure
deficiencies were technical in nature, including the estimates
being verbal rather than written. In Bennett, oral updates as to
costs were not provided but there was an initial disclosure of
the basis of calculating costs (at hourly rates), and the Court
found that these rates were fair and reasonable. One of the
reasons for this finding was that the client had agreed to the
disclosed rates, However, the increased rates that were applied
from a certain point were not found to be fair and reasonable.
Similarly, in Shd, the hourly rates initially disclosed to the
client were held to be fair and reasonable for the work = such
rates were disclosed ‘s those rates [that] had been agreed
Lo by the applicant’.'” From the point & wril was filed in
the County Court of Victoria, Gourlay JR determined that
there was to be o new retainer, as this work was not covered
by the previous costs agreement. However, as no new costs
agreement or disclosure was provided for that new refainer,
the costs from that point were ardered to be drawn and taxed
pursuant to the relevant (County Court) scale of costs as
‘this scale reflects the Court's view of reasonable costs at a
reasonable rate for work undertaken in the County Court. 1
In each of these cases, the court simply determined
the basis on which any itemised bl was to be drawn and
subsequently assessed against at taxation. However, at
raxation, the Taxing Registrar had discretion o determine ‘the
appropriate remuneration level for work performed ., having
regard to the criteria and level of scrutiny of the actual work.
required by the Uniform Law'.'®
These cases clarify that the previous operative legislations
automatic conseguence of non-compliance with disclosure or
the ahsence of a costs agreement® are no longer applicable in
the LPUL. In Bemneft, 2 matter where the law practice acted
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for the client in & family law proceeding, Wood As| stated that
‘there is now a clear parliamentary intention rof to make the
Family Law scale the automatic default mode of assessment
where a costs agreement Is void'® Tn Johnston, the applicant
argued that s172(3} of the LPUL provides that regard must

be had to the scale, however Wood As] was not convinged
that the Family Court scale satisfies the definition of a fixed
legislative provision’ provided as one of the factors Lo be
considered under s172{3).

In jurisdictions such as NSW, where the majority of the imter
paries costs are not calcolated parsuant to a scale of costs, the
alarementioned decisions of the Vietorian courts {to allow
the void costs agreement rates if they are generally fair and
reasonable) would not differ from the way cosls were assessed
under the Legal Profession Act 2004 (NSW) prior to the LFUL.

SUMRMARY

+ An updated disclosure of an estimate of total legal costs

st include: costs elready incurred in addition to future

costs; dishursernents and GST; and costs of the entirety of
the work identified in the scope of waorks,

Mon-compliance with disclosure will automatically void &

costs agreement — there b5 no presumption that the basis of

calculation of costs contained in the costs agreement is fair
aml reasonable,

It is open to the court to find that, notwithstanding a

vold costs agreement, costs may be assessed by reference

to the rates disclosed in that agreement, or any other

moderated rate, if it is fair and reasonable to de 5o in the
circumstances.

« Prescrilaed scales of costs are no longer the default method
of calcalating costs where a costs agreement is void.
However, such prescribed scales are still used in
circumstances where no costs agreement or disclosure of

the basis of caleulating costs is available, W

Wones: 1 Lagal Profession Uniform Lawe 2014 {NSW) ILPLIL),

e 1781 }el; Lagal Prafeasion Liniform Law Applicstion Act 2074
(vich, sch 1. 2 Legal Frofession Act 2007 (Qid), s316(3]; Legal
Profeszion Act 2007 [Tas}, a300(3); Lagsl Profeasion Act 2008
(WAL 5268131, Lagal Profassion Act J006 (INT, s311{31 Legal
Practitionars Act THET (54), ech 3, 818, § [2020]V5C 498 [Shil

4 [20WEC M (Bannetr), § 120180 V5C 462 Lahnstan). B Legal
Services Councll, 'Legal costs and costs disclosura cbiigations'
(nfermation sheet, Ootober 2018} 1, 7 Johnston, above nota 5, [19]
B LPUL, sbove note 1, s1R421(0). 8 thid. [20]. 10 5hi, sbove note 3,
(47 }=[444]. 10 Thid, [44], 12 lesd. 18 LPUL, above note 1, 339

¥ lbid, s184. 1 Ibid, 517244} 18 g, 2517207} and 20001).

17 Shi, abowe note 2, [48]. 18 Ioed, 18 Tod, [48). 20 Lagal Frofassan
Act 2004 dich, 53.4.1%{b} — where costs are 1o bs drawn and
assessed on the relevant scale of costs, uwasually the scale provided
bry the court in which the matter was heard or the practitoner
remuneration order in nonditigious matters. 21 Benredt, abovg
niote 4, [54].
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